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Civil Legal Aid 

SoME little news about the new Civil Legal Aid (Rushcliffe) 
Scheme appears in the Annual Statement (1947) of the General 
Council of the Bar, which has just been issued. The Council, 
it is stated, were informed by The Law Society that they were 
agreeable to the Bar being represented upon the Standing 
Special Committee which will have important functions when 
the new Civil Legal Aid (Rushcliffe) Scheme passes into law. 
The Council nominated as their representatives Mr. Eric 
Sacus, K.C., Mr. G. J. PAuLi, K.C., and Mr. G. G. BAKER, 
who have been taking active part in providing the views of the 
Bar upon points that concern barristers. Close touch has 
been maintained with the Lord Chancellor and The Law 
Society, who will be responsible for the everyday working of the 
scheme, in order to ensure that from the point of view both of 
the public and the Bar the scheme is framed as perfectly as 
possible. Another matter of common interest to both 
branches of the legal profession is the work of the Standing 
Joint Committee with The Law Society. The Committee 
have held monthly meetings, the Statement says, and many 
subjects of interest to the legal profession have been under 
Teview, concrete action having been taken in some cases for 
the legal profession as a whole, as in the case of the recent 
joint letter to The Times urging the enactment of the Rushcliffe 
aid proposals, the invitation to the International Bar 
Association to hold its next meeting in England, the distribu- 
tion of Service Divorce Briefs, county court lists, Government 
stamps in reference to the legal profession, etc. 


Solicitors and Accountants 

THE attitude of the average lawyer to the work of the 
professional accountant is usually one of gratitude that he 
has been spared a lifetime of that sort of activity. He has 
a temperamental aversion to the science of numbers, evidenced 
by the repugnance with which the articled clerk faces his 
book-keeping and trust accounts examination, and the 
courage which he has to summon in order to face the test. 
Indeed the student may well echo Dryden’s line: “‘ Courage 
from hearts and not from numbers grows.” According to 
the Accountant of 13th March, Col. Sir GERALD BRUCE, 
K.C.B., C.M.G., D.S.O., Lord-Lieutenant of Glamorgan, 
speaking at the annual luncheon of the South Wales and 
Monmouthshire Society of Chartered Accountants, said : 
“T have always had the greatest admiration for the profession 
of accountancy It is a wonder to me how you can get 
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through the examinations, considering how difficult they are 

. As a solicitor, I have always thought that the two 
professions are complementary and they can help each other ; 
in fact, our profession could not go on were it not for the 
assistance it gets from chartered accountants. I would never 
be a trustee unless I had an audit bya chartered accountant. . . 
I think it is essential and proper that chartered accountants 
should prepare the income tax returns of their clients. We 
know something about it, but we do not know all that 
chartered accountants do, and we feel it should be left in the 
hands. of experts.” We add our own applause to that 
with which, according to the Accountant, these words were 
greeted. 

Cheap Railway Tickets and Liability for Accidents 


Is there any justification at all for the retention by a public 
authority of its contractual immunity from liability for 
accidents caused by the negligence of its servants? British 
Railways now provide a public service, and the saving effected 
by this immunity is small beside the moral stigma of relying 
on a contract which the public have had no power to reject, 
and which, though theoretically it is brought to their notice (as 
explained in Parker v. South Eastern Railway Co. (1877), 
2 C.P.D. 416, and similar cases), they do not in fact generally 
know of or understand. It is surprising that a more helpful 
answer was not forthcoming on 8th March to Mr. Pritt’s 
question in the Commons as to whether the Minister of Trans- 
port would introduce legislation prohibiting the practice of 
contracting out of liability for negligence to passengers 
carried on workmen’s tickets or on cheap fares. Mr. BARNES, 
in his reply, admitted that this was the practice of the 
predecessors of the Railway Executive and the London 
Transport Executive, but said that there was no present 
intention to introduce legislation on this subject. This is 
a matter for surprise, for the present state of the law is one of 
continuing injustice, and one cannot imagine a more urgent 
object of legislation than the removal of injustice. 


The Taking of Depositions 
THE time-wasting system of taking depositions in English 
preliminary investigations of criminal charges has long been a 
challenge to common sense. Some courts have saved time by 
employing shorthand writers or have resorted to other 
devices, but in the main the public time lost over these 
preliminary investigations, which under the present law may 
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be held in private but seldom are, is appalling. The fact 
that they are not held in private must, under modern normal 
conditions of news dissemination, militate against whatever 
advantages may be inherent in the jury system, for there can 
be no question that juries’ minds are affected by what they 
have read of preliminary proceedings before magistrates. 
It is therefore a relief to learn from a written reply by the 
HOME SECRETARY on 12th March that Mr. Justice 
ByRNE has agreed to serve as chairman of a committee to 
inquire into the existing practice with regard to the taking of 
depositions in criminal cases. The committee is asked to 
report whether any, and if so what, alterations in the law are 
necessary or desirable with a view to securing the more 
effective dispatch of the business of the courts while retaining 
public confidence in the administration of justice. The other 
members of the committee are : Mr. P. ALLEN, Lady ARTEMUS- 
Jones, Mr. A. F. S. Corron, Mr. D. Curtis-BENNETT, K.C., 
Mr. J. T. HaLsat, Mr. E. A. HAWKE, Mr. W. C. JoHNson, 
Mrs. E. K. Lane, Mr. H. S. Martin, Sir THEOBALD MATHEW 
and Mr. A. C. L. Morrison. The secretary is Mr. T. G. 
WEILER, of the Home Office. 


Solicitors and the Economic Survey 


ONE way in which solicitors can help the country in its 
present plight is by encouraging saving. On the basis of 
forecasts of the yield of taxes and of probable Government 
expenditure, taxation in 1948 will withdraw purchasing power, 
according to the Economic Survey for 1948, to a substantially 
greater extent than the various Government outlays will 
put purchasing power back into the hands of potential 
consumers. The extent of this surplus is estimated at about 
£270 millions on the basis of present tax rates. The White 
Paper discloses that in order to cover a total gross investment 
of £1,550 millions the community must be prepared to put 
aside £575 millions in the form of private saving. Additions 
to companies’ tax reserves and to undistributed profits form 
a part of private saving, and company solicitors will no doubt 
bring these facts to the attention of boards of directors. 
To increase saving is the duty of every individual, and 
particularly of the solicitor, who has great influence over the 
investment of money in his capacity as adviser to trusts and 
corporations and his frequent personal capacity as trustee. 
Such a policy would not have a restrictive effect on 
business, but on the contrary would bring nearer the day 
when controls are removed, for, as the White Paper admits, 
controls are not proof against strong and persistent inflationary 
pressure. 

Town Planning Decisions 


THE Bulletin of Selected Appeal Decisions No. II, which 
has just been issued by the Ministry of Town and Country 
Planning (H.M. Stationery Office, price 6d.) is well worth 
study by legal practitioners, because it indicates what planning 
authorities and the Minister are allowing and forbidding 
private owners to do. A former factory owner was refused 
permission to rebuild his factory in a heavily bombed urban 
area, on the ground that the area was congested and it was 
proposed to use the site as an open space. Permission for a 
sports stadium and a greyhound racing track were refused on 
grounds such as redundancy, prejudice to residential areas 
and congestion, but in one case the Ministry allowed an 
appeal by greyhound racing track promoters. Another 
appeal was allowed where a council had granted permission 
only for partial restoration of the business part of a war- 
damaged shop and dwelling-house and had refused permission 
in the case of the dwelling-house upper part. A decision 
reminiscent of the divine command in “ Green Pastures ” 
to “let the fish fry proceed ”’ is that allowing an appeal from 
a condition iraposed by a council in granting permission for 
the erection of shop premises in a general business zone 
that the premises should not be used for the business of a 
fish fryer. These and many other decisions reported in the 
Bulletin are of the highest value to practitioners, both because 
they show the trend of policy and because they set out detailed 
reasons. 


THE SOLICITORS’ 


JOURNAL March 20, 1948 


Democratic Lawyers 


At the House of Commons on 27th February the SoLicitor- 
GENERAL held a reception to welcome delegates from abroad 
who had come here to attend a two-day meeting of the Council 
of the International Association of Democratic Lawyers. This 
association is an international legal body which receives 
support from the other side of the “iron curtain.” Its president 
is M. RENE Cassin, Vice-President of the French Council of 
State, who has recently enhanced an already considerable 
reputation by his work as French representative on the 
United Nations Commission on Human Rights. Lorp 
CHORLEY is the English vice-president of the Association, 
In a newspaper report of this reception it was stated that 
the Bar Council and The Law Society have so far held 
aloof for fear of a possible entanglement in politics. 


Land Registration Fees 


WE have received notification from the Land Registry 
that the Lord Chancellor, with the advice of the Rule Com- 
mittee, has made an order under s. 145 of the Land Registration 
Act, 1925, annulling the Land Registration Fee Order, 1939 
(S.R. & O., 1939, No. 809), and restoring to operation the fees 
prescribed by the Land Registration Fee Order, 1930 (S.R.&0., 
1930, No. 220). The order operates with effect from Ist 
April, 1948.. We are asked to point out that as important 
as the reduction of fees is the abolition, as a result of the new 
order, of the separate scales of fees for first registrations and 
dealings for value with land in the voluntary areas. This 
simplification will facilitate the correct calculation of fees. 


Criminal Justice Bill 


Tue Bar Council in their Annual Statement (1947) enumerate 
the proposals they have made to add new clauses to the 
Criminal Justice Bill, which they have forwarded to the 
Law Officers and to the legal members of Standing 
Committee A. These include (1) the preservation of the prin- 
ciple of probation ‘“‘ without proceeding to conviction” and its 
extension to indictable as well as non-indictable offences 
(cll. 3, 7 and 11); (2) the retention instead of the abolition 
of the peremptory challenge of jurors, and the reduction of the 
number of challenges (cl. 28 (i)) ; (3) abolition of the distinction 
between felonies and misdemeanours or reclassification of the 
offences in each category; (4) no person to be tried upon 
indictment until seven days after service upon him, or upon 
his solicitor if known, of the indictment, with the right in turn 
to waive such service ; (5) in trials upon indictment counsel 
for the defence or the accused to have the right to address the 
jury immediately before the summing-up, whether or no 
evidence has been called or adduced; (6) in cases heard 
summarily the accused or his legal representative to be 
entitled, at his discretion, to address the Bench either before 
he opens his case or at its close. 


Refresher Fees in Magistrates’ Courts 

ATTENTION is drawn in the same Annual Statement 
of the General Council of the Bar to a ruling in Annual State- 
ment (1927): ‘‘(1) Counsel and solicitors may make such 
arrangements as they think fit with regard to refresher fees in 
criminal cases either at the magistrates’ courts or at trial. 
(2) In the absence of arrangement refresher fees are payable in 
magistrates’ courts for the second and each subsequent hearing, 
and at trial at quarter sessions or assizes or the Central Criminal 
Court in accordance with the five hours’ rule prevailing in the 
High Court.” The Council add that what constitutes a 
hearing is the calling of a case and treatment of it otherwise 
than by mere adjournment or postponement. 


Recent Decision 


On 12th March (The Times, 13th March), ATKINSON, J., 
held that the Receiver of the Metropolitan Police District 
was entitled to recover from a person guilty of negligence 
causing injuries and damage to a police constable riding 4 
motor cycle the amount of wages paid to the constable 
during his incapacity, the amount of his hospital expenses 
and the amount of the damage done to the motor cycle. 
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THE range of investments authorised by law for trustees, 
though never wide, was steadily extended by statute from 
the middle of the nineteenth century until recently. But a 
reverse process has now set in, and as an incidental result of 
nationalisation or war-time financial operations India stocks, 
Indian railway and home railway stocks and the Bank of 
England stock have been eliminated from the trustee list. 
Trustees who have to rely on statutory powers only are now 
confined in the main to securities of, or guaranteed by, the 
British Government or the Northern Irish Government and 
to such securities of local authorities and Colonial govern- 
ments as are authorised by headings (f), (m), (0) and (#) of 
s. 1 (1) of the Trustee Act, 1925. The classes of municipal 
and colonial securities within the last three groups are subject 
to the restrictions on the purchase of redeemable stocks at a 
premium contained in s. 2 (1) of the Act, eliminating most 
of the older issues at the present time, and the volume of 
Colonial government stocks available has been further 
reduced by the disappearance for the present of Canadian 
and South African stocks as a result of war-time Treasury 
acquisitions. In addition to these there remain freehold 
mortgages under heading (b), which are generally difficult to 
obtain, Bank of Ireland stock under (c), the prior charge 
stocks of certain water companies under (/) and of certain 
water commissioners under (”), together with the debenture 
stocks of the Agricultural Mortgage Corporation and the 
Scottish Agricultural Securities Corporation _ specially 
authorised by the Agricultural Credits Act, 1928, and the 
Agricultural Credits (Scotland) Act, 1929. But the classes of 
stock last mentioned are relatively small in the volume of 
stock available and can only be regarded as minor categories. 
Those under heading (l) are also subject to s. 2 (1) if 
redeemable. One further outstanding class is the Indian 
railway annuities under (7), but these are due to disappear by 
redemption within ten years. 

In such circumstances it may be useful to draw attention 
to one or two special cases in which trustees are ‘able under 
statutory powers to make investments outside the range of 
ordinary trustee investments. 

It need hardly be pointed out that for capital moneys under 
the Settled Land Acts the power of investing in the purchase 
of freehold land or leasehold land with a term of sixty years 
unexpired, given by s. 73 (1) (xi) of the 1925 Act, is availabie 
as an extension of the powers of investment, if property suitable 
as an investment can be found. This power will, of course, be 
exercisable subject to the direction of the life tenant, if any. 

For trust funds in general, the provisions of s. 10 (4) of the 
Trustee Act, 1925, may give trustees an occasional opportunity 
of making investments of a nature which would not otherwise 
be authorised. This subsection provides, in effect, that if 
any conditional or preferential right to subscribe for any 
securities in a company is offered to trustees in respect of 
any holding in such company, they may either exercise such 
right and apply capital money in payment of the consideration, 
or renounce such right, or sell the benefit thereof, treating the 
proceeds of sale as capital. By virtue of s. 69 (13) of the Act 
the term “‘ securities ’’ includes stocks and shares, and s. 10 (4) 
finds its chief application in the common offer to shareholders 
in a company of a right to subscribe for a given number of 
additional shares, fixed in some proportion to the number 
of shares already held. It appears that the subsection has 
not yet been the subject of any reported decision of the 
court, but it would not seem to cover a mérely general 
invitation to subscribe for new shares (not giving a right to 
subscribe for a definite number) even though issued to 
members of the company only. And it is at least open to 
doubt if it extends to enable trustees to accept a new security 
by way of conversion in lieu of one which is being redeemed. 
The more probable view is that its operation is confined to 
the offer of securities additional to and not in lieu of those 
already held. It clearly would not authorise the acceptance 
of shares in a different company from that in which the 
existing shares are held. 
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Such as it is, however, the subsection may be of considerable 
use to trustees where rights to subscribe for a definite number 
of additional shares are offered in respect of shares which are 
not otherwise authorised investments, but which they are 
lawfully holding as original investments of the trust, under 
some power of retention or postponement of sale. Section 10 (4) 
gives no express power to retain shares taken up under its 
provisions (although such a power appears in s. 10 (3) in 
relation to securities converted under schemes of recon- 
struction, etc.). But as it confers powers in an alternative 
form—either to exercise the right to subscribe or to renounce 
or to sell the same—it seems proper to infer that if the first 
course is chosen, the shares taken up need not be resold as 
being unauthorised, but may be held subject to the same 
trusts and powers as those which apply to the original 
securities and with the benefit of any power of retention 
applying to them. 

In a completely different sphere the Coal Act, 1938, 
Sched. III, para. 21 (5), empowers trustees to invest 
compensation moneys received under the Act in respect of 
any ‘“‘holding,”’ or interest in coal, included in their trust, in 
an extended range of investments which includes the debenture 
or preference stocks of any company incorporated by Special 
Act or under any general Act of the Parliament of the United 
Kingdom or by Royal Charter which has paid dividends on 
its ordinary capital of at least 3 per cent. per annum for the 
previous five years and the ordinary or other stock or shares 
of any such company which has paid dividends on its ordinary 
capital of at least 4 per cent. per annum for the previous ten 
years. These powers are exercisable notwithstanding any- 
thing in the trust instrument and give a wide scope for 
investment in sound industrial concerns. Some have indeed 
suggested that this provision might serve as a_ useful 
precedent for a general extension of trustees’ powers of 
investment. So far as private trusts are concerned, para. 21 (5) 
applies where the compensation money is attributable to an 
estate or other interest subject to such a settlement or trust 
for sale as is mentioned in sub-para. (2), i.e., to a settlement 
within the meaning of the Settled Land Act or a trust for sale 
by way of succession. The latter words indicate that the powers 
of s. 21 (5) would not necessarily apply in every instance of a 
trust for sale. They would be excluded in the rare type of 
case where the proceeds of a trust for sale are held in trust for 
infants absolutely entitled and possibly in a case where 
infants or other persons are contingently entitled without any 
prior life or limited interest. The court’ however, would 
doubtless give the same wide interpretation to the phrase 
“by way of succession” in this connection as it has in 
relation to the Settled Land Acts. 

Apart from these occasional and limited aids, one may 
mention in passing s. 57 of the Trustee Act, 1925, empowering 
the court to sanction transactions by trustees which are not 
otherwise authorised, but only to indicate that it is very 
unlikely to be available as a means of procuring a general 
extension of investment powers (even if it can be taken to 
have extended the court’s jurisdiction so far). Apparently 
there has so far been no reported decision on an application 
for such a purpose, but experience shows that leave is likely to 
be obtained under the section for special purposes only. 

The limited range of investments permitted and the low 
yields obtainable thereon are the common grounds of complaint 
relating to the law on trustee investments. But even in cases 
where a considerably wider range than strict trustee invest- 
ments is authorised, it is difficult for trustees, having due regard 
to safety of capital, to procure yields greatly in excess of 
those obtainable on trustee investments. This point was 
emphasised recently in Re The Duke of Leeds’ Will Trusts (1947), 
177 L.T. 506, where, dealing with the extended range of invest- 
ment under the Coal Act, 1938, Jenkins, J., states at p. 514 that 
“under present conditions 3 per cent. and no more is a fair 
estimate of the yield obtainable over any considerable period ot 
tim eof a fund invested with due regard to security of capital.” 

H. B. W. 
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LOCAL AUTHORITIES’ RIGHT TO REQUISITION 
PROPERTY~—II 


EXTENT OF POWERS 


A SURVEY of the Minister of Health “ circulars ”’ so far issued, 
a few of which were referred to in my previous article (ante, 
p. 118), reveals that the requisitioning powers of local 
authorities are at present as follows :— 

(1) The requisitioning power is limited to the taking 
possession of (a) unoccupied houses or other residential 
buildings, whether furnished or not; (+) unoccupied 
non-residential buildings. 

(2) The prior consent of the senior regional officer of 
the Ministry of Health must be obtained. 


(3) No chattels contained in any house of which 
possession is taken may be requisitioned, and the requisition 
notice shall contain a direction to the owner or tenant 
requiring him to remove the chattels or to store them in 
a designated part of the premises specifically excluded from 
the requisition and informing him that, if he fails to do so, 
the chattels will be removed and stored by the requisitioning 
authority. 

(4) No premises may be requisitioned if arrangements 
have been made for their use by or on behalf of any 
Government department, whether by way of requisition or 
otherwise, or if they are in occupation of any local authority. 

(5) The requisition is subject to the right of the Minister 
at any time to direct the authority to hand over the 
premises to the person otherwise entitled to possession. 

(6) A notice of requisition must be affixed to the premises 
and a copy sent to the owner or his agent if possible, and if 
within fourteen days he notifies his intention to occupy 
the house by himself or his family and the local authority 
is satisfied that the house would not then be in “ under- 
occupation ’’ the requisition notice must be withdrawn. 


(7) Until the expiration of the fourteen days the local 
authority must not arrange for the occupation of the 
premises. 

An occupied house cannot therefore be requisitioned by a 
local authority even though it may be in what the Minister 
terms “under-occupation.” It is not until the house 
becomes unoccupied that the power arises to requisition it 
and to allocate in certain circumstances a sufficient portion 
of it for the owner’s needs. It is also quite clear from 
Blackpool Corporation v. Locker {1948] 1 All E.R. 85 (see 
ante, p. 118, for the facts of this case) that if the requisitioning 
is to be valid the exact provisions regarding the form of the 
requisition notice must be complied with. In that case a 
substantial portion of the defendant’s furniture remained in 
the house and the notice which was affixed to the premises 
did not specify how it was to be disposed of. The Court of 
Appeal held that this was sufficient to invalidate the 
requisition. 

In the same case it was contended that the Minister of 
Health in the exercise of his powers under Defence Regulation 
51 (see previous article) had ratified the imperfect attempt 
to requisition the premises on the footing that the corporation 
had been acting not as a delegate but as his agent. A letter 
from the Ministry of Health after the action for possession 
had commenced purported “to confirm and ratify all the 
actions of the said town clerk in connection with the taking of 
possession of the said premises.”” Scott, L.J., in his judgment 
(at p. 96), described this as ‘“‘an eleventh-hour attempt 
retrospectively, after action brought, to strengthen a legal 
position open to serious attack ’’ and he went on to point out 
that the Minister, having divested himself of his powers by 
transferring his power to the local authority, had no authority 
to confirm or ratify the delegate’s past actions. Such an 
attempt was wlira vires the Minister and legally a nullity. 

I have dealt at length in these two articles with the case of 
Blackpool Corporation v. Locker because their lordships there 


laid down very clearly the present state of the law regarding 
the requisitioning of property by local authorities, but it is 
impossible to leave this subject without reference to one other 
recent case, Lewisham Borough Council v. Maloney (1947), 
91 Sor. J. 368. In that case the plaintiffs requisitioned a 
flat in the upper part of a house, but left it vacant for a period. 
While it was vacant the defendant purchased the whole house 
and contended that the requisitioning was not valid against 
him as it was a “ right or privilege over or affecting land” 
and should have been registered under the Land Charges 
Act, 1925, s. 10 (1), as a Class D land charge. The Court of 
Appeal held that the words employed in the Land Charges 
Act were not capable of so wide a meaning as to include this 
type of right and that there is, therefore, no necessity for 
local authorities to register any rights they may have acquired 
over property by their use of requisitioning powers. It 
follows, therefore, that a prospective purchaser can only 
satisfy himself that there are no such rights in existence by 
direct inquiry. In the same case Somervell, L.J., dealt with 
a matter about which there has been much argument. It has 
been contended (and conflicting county court decisions have 
been given on this point) that despite the wording of reg. 51 
of the Defence Regulations, 1939, the Minister of Health 
could not delegate the authority to sue to local authorities 
and as a precaution actions have frequently been commenced 
or defended in the name of the Minister of Health and the 
local authority jointly. Somervell, L.J., said he could see 
nothing inconsistent with this delegation of the power to sue 
in the courts and it is therefore apparently unnecessary to 
join the Minister of Health with the local authority. There 
has also been some doubt as to whether a corporation or 
borough council is the proper plaintiff in such proceedings or 
whether proceedings should be taken in the name of the 
town clerk. In Blackpool Corporation v. Locker, supra, 
this argument was raised and Scott, L.J. (at p. 88), dealt 
very shortly with it, remarking that it did not matter if the 
delegation was to the corporation or to its clerk and that the 
delegation was in reality to the corporation. 


The powers of local authorities to requisition private 
property are, therefore, quite clearly defined in the Ministry 
of Health “ circulars’’ and in order that the ordinary man 
may learn what the law on the subject is (and it is constantly 
changing as fresh “‘ circulars’’ appear) or in order that his 
solicitor may advise him, prompt publication of all these 
“circulars ’’ at the time they are issued is essential. The 
Statutory Instruments Act, 1946, came into force on 
lst January, 1948, and, as I remarked in my previous article, 
the scope of the 1946 Act has been extended to include 
sub-delegated legislation of the type under discussion by the 
Statutory Instruments Regulations, 1947, which were 
made very shortly before the Act came into force. This is 
certainly a step in the right direction and goes a long way to 
meet the criticism made by Scott, L.J., regarding the 
difficulty of discovering the state of the law relating to the 
requisitioning of property and other matters which are the 
subject of sub-delegated legislation. But it is as well to 
note that there are some exceptions listed in the 1947 
regulations so that it is still possible in certain cases for 
legislation of this type to come into force without an absolute 
obligation being put upon the Minister to arrange for its 
immediate publication. H.W. S. 


[It is regretted that by an error for which our contributor 
was in no way responsible, Ministry ot Health Circulars, 
Nos. 2350 of 1941, 2747 ot 1943 and 141 of 1946, referred 
to in the first part of the above article (ante, p. 119), were 
described incorrectly as Statutory Rules and Orders. These 
circulars were not, of course, published in the S.R. & O. 
series. | 
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RECENT PRACTICE DECISIONS 


against the decree for dissolution of marriage, but only against 
the damages awarded, the husband petitioner should be at 
liberty to have the decree nisi made absolute forthwith. 


(1) Decree Absolute 

(a) In Meter v. Meier {1948} 1 All E.R. 161, the importance 
is shown of complying strictly with the terms of an order 
of the court, in this case to pay into court security for the 
costs of an appeal. 

There a wife petitioner was granted a decree nisi on 
31st July, 1947, and on 8th September the husband respondent 
filed notice of appeal, and in respect thereof an order was 
made by the Court of Appeal that he should lodge in court 
a sum of {50 on or before 27th October, as security for his 
wife’s costs, and he was directed to g've notice of the lodgment 
to her solicitors and to the appeal clerk. It appeared, 
however, that the husband’s solicitors, although they paid 
into the Bank of England on 27th October, the last day, 
a cheque for £50 for clearance and credit of the suit, failed 
to notify the wife’s solicitors or the appeal clerk, with the 
result that the appeal was struck out, and on 3ist October 
the decree mntst was made absolute. In his judgment 
dismissing the husband’s application for an order setting aside 
the decree absolute and reinstating the appeal, Scott, L.J., 
held that the husband undoubtedly had time and opportunity 
to appeal, and did in fact give notice to that effect, and that 
in his opinion there was no ground upon which the court could 
set aside the decree absolute, and no reason why the court 
should allow an extension of time for the appeal. In coming 
to this opinion, he stated that if that court or the Divorce 
Court had power to set aside the decree it must be in the 
exercise of its inherent jurisdiction, but that the case was 
inferentially covered by the provisions of s. 31 (1) and s. 184 (1) 
of the Supreme Court of Judicature (Consolidation) Act, 1925, 
and that the policy of Parliament required that a decree 
absolute should be protected unless there was some ground 
on which the court could reasonably exercise its inherent 
jurisdiction to vary the order in the interests of justice. 

The sacrosanct character of a decree absolute is also shown 
by the decision in Crossland v. Crossland (1946) 2 All E.R. 91 
(referred to in this series at 90 Sor. J. 593), that when once 
an effective order has been pronounced making a decree nist 
absolute an intervention showing cause against the decree 
absolute is out of time and is too late. It will be remembered 
that at the date of that decision the pronouncement of a 
decree absolute was made by a judge in open court, and the 
filing of the decree was merely a ministerial act having no 
relation to the validity of the decree or its immediate effective- 
ness at the time of its pronouncement. Now, however, by 
r. 40 (2) of the Matrimonial Causes Rules, 1947, upon the 
filing of the notice of application by a spouse to make absolute 
a decree mist pronounced in his favour the decree nisi shall 
become absolute. 

On the other hand, it will be remembered that in Woolfenden 
(otherwise Clegg) v. Woolfenden (otherwise Clegg) {1948} 
P. 27 (see 91 Sox. J. 673) where a decree absolute had been 
pronounced upon the application of a husband petitioner, 
against whom a decree nisi had been pronounced on his wife 
respondent’s answer, it was held that this must be set aside 
as a nullity, by reason of the failure of the husband to comply 
with the requirements of r. 40 (3) of the 1947 Rules, although 
it appeared that subsequent to the pronouncement of the 
decree absolute the husband had gone through a ceremony of 
marriage with another woman. 

(/) “ Practice Note,” W. v. W. and D. {1948] W.N. 76. 
Reference should be made to the decision in this case with 
regard to the eflect of a notice of appeal by the co-respondent 
as to damages upon the right of the husband petitioner, 
who had been granted a decree nisi on the ground of his 
wife’s adultery, to apply for the decree to be made 
absolute under r. 40 (1) of the 1947 Rules, as amended by 
the Matrimonial Causes (Amendment) Rules, 1947. It was 
there held by Willmer, J., on an ex parte summons in 
chambers, the registrar having refused to file the notice 
of application, that as the appeal was not an appeal 


(2) Restitution Sut: Right to Begin 

Reference should be made to the decision of the Court of 
Appeal in Hewitt v. Hewitt |1948) 1 All E.R. 242, with regard 
to the practice in connection with the right to begin in a suit 
for restitution of conjugal rights. In that case a new trial 
was ordered in view of the peculiar course which was taken 
where, in a suit by a wife, the fact of separation not being 
denied, but the husband pleading justification, the wife by 
her counsel opened her case without objection by the husband. 
After her counsel had dealt with the issues in considerable 
detail the learned commissioner of his own motion took the 
point that on the pleadings it was for the husband to begin, 
and upon his ruling that it was not open to the husband to 
call his evidence after that of the wife the husband declined 
to call any evidence and, evidence having been given for the 
wife, an order was made in her favour without evidence for 
the husband being heard. In his judgment holding that, as 
the wife had already opened her case in considerable detail, 
evidence in support of her opening statement should have 
been called before the husband was required to call his 
evidence, Tucker, L.J., considered the practice of the Divorce 
Division with regard to the right to begin in suchasuit. After 
pointing out that the pleadings in that case followed the 
precedent in Rayden on Div. ree, 4th ed., pp. 674, 675, and that 
an answer in that form was always treated as being an 
admission and a justification, it amounting to an admission 
that the husband had withdrawn from cohabitation and an 
allegation that he did so for good cause, and that therefore 
the wife was not entitled to the relief sought, he referred to 
certain earlier authorities and stated that the right to begin 
must be very largely a matter of convenience, a matter which 
was often settled by agreement between counsel and which 
depended upon the precise way in which the pleadings were 
framed, but that it seemed to him to have been the practice 
in the Divorce Court for a number of years with pleadings 
in the state in which the present pleadings were to allow the 
husband’s counsel to open the case. 

It is interesting to note that in saying this with regard 
to the right to begin, the learned Lord Justice stated that this 
could not affect the’question where ultimately the onus of 
proof lay, and as to that the wife petitioner had to satisfy the 
court on matters to which he had previously referred, namely, 
that a proper case had been made out by her and that she was 
sincere in the presentation of her case. In this connection 
he referred to s. 186 of the Supreme Court of Judicature 
(Consolidation) Act, 1925, which provides that: “ A petition 
for restitution of conjugal rights may be presented to the 
court either by the husband or the wife, and the court, on 
being satisfied that the allegations contained in the petition 
are true, and that there is no legal ground why a decree for 
restitution of conjugal rights should not be granted, may 
make the decree accordingly.”” He pointed out that it was 
the duty of the court to be satisfied on those matters whatever 
course had been taken by the husband in that case, and 
whether the case was defended or undefended. It may be 
noted, however, that in Greene v. Greene [1916] P. 188, it 
was held that where the husband, in his answer to a suit by 
his wife for restitution, pleaded reasonable cause for leaving 
her, the burden of proving such allegations of reasonable 
cause rested entirely on him. 


MATRIMONIAL CAUSES (WAR MARRIAGES) ACT, 1944 


It will be remembered that in January, 1947 (91 Sor. J. 6) 
reference was made to an Order in Council (S.R. & O., 1946, 
No. 2019) with regard to certain laws which had been made 
by the Commonwealth of Australia and the Union of South 
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Africa, the object of the order being to declare that those 
laws were laws which substantially corresponded to the 
provision made as respects Great Britain by the above- 
mentioned Act of 1944, such declaration securing recognition 
in all British courts, whether within or without His Majesty’s 
Dominions, other than Dominion Courts, of the validity of 
any decree or order made by virtue of the laws of the two 
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said Dominions. It should be noted that a similar law has 
now been passed by the Dominion of New Zealand, namely, 
the Matrimonial Causes (War Marriages) Act, 1947, Pt. I, 
and a corresponding order, the Matrimonial Causes (War 
Marriages) (New Zealand) Order, 1948 (S.I. 1948 No. 111), 
has been made, which came into operation on 10th February, 
1948. M. H. L. 


THE INHERITANCE (FAMILY PROVISION) ACT 


Tue number of applications under this Act which reach the 
courts is not as large as was expected when this revolutionary 
measure first reached the statute book, but I think it is 
common experience that advice on the many problems arising 
under the Act is very frequently sought. If that is so, to 
refer once again to a subject which has often been the subject 
of comment in these columns requires no apology. The Act 
is not easy to apply, and each fresh reported decision on its 
applicability enlarges our knowledge of its scope. The recent 
decision in Re Franks {1948} 1 Ch. 62 is no exception in this 
regard, in that it clears up one point on which some doubt 
has been expressed, and treats of another which, so far as I 
know, has never yet been raised. 

The testatrix in this case had been married twice. By her 
first marriage, which was subsequently dissolved, she had a 
son, R, who at the date of the application was upwards of 
eighteen years of age. There was only one child of the second 
marriage, another son, P, who was born two days before his 
mother died and who was just over a year old at the date of 
the hearing. By her will the testatrix left her second husband 
a legacy of £1,000, and directed her trustees to hold the residue 
of her estate on trust for her first child, R, on attaining the 
age of twenty-one, with a proviso that if he should pre-decease 
her or die under that age, the residue should be held on trust 
for her second husband. This will was made several years 
before the birth of the second son, P, and it appeared in 
evidence that P’s only fortune consisted in a moiety of the 
residuary estate (the whole of which amounted to some 
£2,000) of the testatrix’s mother, to which he was entitled 
contingently on attaining the age of twenty-one. The elder 
son, R, was similarly entitled to the other moiety of this fund. 
The testatrix’s second husband was in receipt of a salary, as 
a Government official, of some £550 per annum, and he had 
no means apart from his salary and the legacy left to him by 
the testatrix. 

The application under the Act was made on behalf of P, 
asking that reasonable provision should be made for his 
maintenance out of the estate, the net value of which exceeded 
£17,000. From this statement of facts it is clear that the 
provisions made by the will were lopsided, since ample 
benefits were given to the elder child, whose education was 
almost completed, and no provision of any kind made for the 
other who, if not provided for by an order under the Act, 
would have to look almost entirely to his father and to the 
charity of his step-brother for the expenses of his education 
and general up-bringing. A hypothetical case could hardly 
be found which would come more clearly within the spirit 
of the Act than the actual circumstances which surrounded 
this application, and yet the court found it necessary to 
surmount two hurdles before it could see its way to granting 
the relief required. 

Under s. 1 (1) of the Act, if the court is of opinion that the 
will does not make reasonable provision for the maintenance 
of a dependant (as therein defined), the court may make such 
reasonable provision for that purpose as it thinks fit. If the 
matter were to be treated as one of first impression I do not 
think anyone would dispute the proposition that any will 
which makes no provision for a dependant cannot be said to 
make reasonable provision for such a dependant, and that in 
the circumstances the court has jurisdiction in terms under 
the section to make an order for maintenance. Unfortunately, 
when this point came up for decision in the case under review 


it was not a matter of first impression, and there were certain 
dicta in earlier decisions which had to be considered, and, if 
possible, distinguished. In Re Pugh [1943] Ch. 387, Morton, 
J. (as he then was), had to consider whether, having regard 
to s. 1 (6) of the Act, he should order some provision for a 
dependant in addition to certain benefits which the testator 
had by his will conferred upon the dependant. Section 1 (6) 
provides that, on an application under the Act, regard shall 
be paid to any capital or income of the dependant, and in 
that case the testator had left the dependant a considerable 
legacy absolutely. In approaching the matter he had to 
decide, Morton, J., referred to a yet earlier decision, that in 
Re Brownbridge (1942), 193 L.T. Jo. 185, as authority for the 
proposition that the Act gives the court the right to interfere 
with a testator’s dispositions only if it concludes that the 
dispositions were unwarranted, and he concluded that the 
court would not be justified in interfering merely on the 
ground that the dispositions actually made are not such as 
the court itself, had it been in the testator’s place, would 
have made for that particular dependant. The learned judge 
then summed up the principle which, in his opinion, should be 
applied to the question whether reasonable provision had or 
had not been made by the will in the following words: “ I 
think that the court has to find that it was unreasonable on 
the part of the testator to make no provision for the person 
in question, or that it was unreasonable not to make a larger 
provision.” 

This was, no doubt, an eminently sound approach to the 
problem which arose in Re Pugh, where the question was 
whether the provision made by the will was reasonable or not, 
but it contained the seeds of trouble which burgeoned most 
inconveniently in Re Franks, where the will made no provision 
at all for the applicant. There is no note of the argument 
in the report—an omission to which I draw attention incident- 
ally, but with some feeling ; the shape, And even the nature, 
of a judgment depends largely on the way the case is argued, 
and a short note of the points and authorities put to the court 
by counsel often elucidates parts of a judgment which are 
otherwise barely comprehensible on a first reading. However 
that may be, Wynn Parry, J., read the sentence from thi 
judgment in Re Pugh, supra, which has already been quoted, 
and then addressed himself to the questio: whether the 
testatrix, who died two days after the applican ’s birth and 
who had no opportunity to alter her will in the iiterval, had 
acted unreasonably in all the circumstances in making no 
provision for the applicant. On the reasoning of the passage 
from Re Pugh, if she had not so acted, the court was pre« luded 
from making an order under the Act, and the evidence before 
the court was that the testatrix had been desperately ill after 
the applicant’s birth, from the effects of which she died, and 
so could hardly be said to have acted unreasonably in omitting 
to alter her will. But the learned judge had no difficulty 
in disposing of this argument, and he brought the issue back 
to first principles by pointing out that, in the language of 
s. 1 (1) of the Act, the requirement which opens the door to 
interference with a testator’s dispositions by the court 1s not 
that the testator acted unreasonably, but that the will does 
not make reasonable provision. The passage from Re Pugh, 
supra, which puts a gloss on the statutory language, applies 
only to the case where the testator had the opportunity to 
make reasonable provision, and in fact did not do so; it has 
no application where, as in this instance, the testatrix had no 





164 THE 
such opporiunity. This view of the Act fits in harmoniously 
with the principle that a will speaks from death, and that, 
generally speaking, events prior to its taking effect have no 
bearing on its effect. When the will took effect, it made no 
reasonable provision for the applicant. 

This point disposed of, the question arose what provision 
should be made. The applicant’s step-brother, R, had just 
left school and was beginning his period of military training, 
but it was proposed that on the conclusion of his training 
he should proceed to a university, where he would require a 
substantial part of the income of the estate for his mainten- 
ance. The applicant, P, on the other hand, did not require 
any provision for some years to come, but having regard to 
his father’s circumstances, would require something from a 
future date. In these circumstances the course which first 
commended itself to the learned judge was to order mainten- 
ance at a nominal figure immediately for P, with liberty to 
apply at a future date for an increase in the amount, but he 
felt himself precluded from taking that course by s. 3 (2) of 
the Act. One effect of this subsection is to prohibit any larger 
part of the estate being set aside than is actually required, 
at the date of the order, to answer by its income the amount 
of the maintenance presently ordered to be made, and it is 
therefore impossible to make an order whereby the amount of 
maintenance to be applied for the benefit of a dependant 
may be made to fluctuate in accordance with the dependant’s 
needs. In the normal case this provision is doubtless salutary, 
but where the circumstances are such that the estate is in 
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any event under the control of trustees for a period of time 
and there is no question of an immediate distribution, it is 
most inconvenient. However, the court found a way of 
getting round this difficulty by praying in aid s. 1 (5) of the 
Act, which provides that in determining in what way, and 
from what date, maintenance ought to be made the court 
shall have regard to the nature of the property comprising the 
estate, and shall not make such an order as to necessitate an 
improvident realisation of the estate. The effect of s. 1 (5), 
in the view of the learned judge, was to enable him to make an 
immediate declaration that provision should be made for P, 
but to postpone to a future date the settling of the guantum 
of the provision and the time from which it should be applied 
for the benefit of the dependant. The order actually made 
was, therefore, a declaration in the terms already mentioned, 
with an order that the summons should stand over until a 
date immediately preceding the date when the other son, R, 
would attain his majority, i.e., the date when otherwise the 
estate would have to be distributed in accordance with the 
provisions of the will. 

This is an ingenious solution of the difficulty, and one to be 
warmly welcomed. The Act is not easy to apply as a composite 
code, but the courts have always done their best to give it a 
benevolent construction, and the letter of the law has not been 
allowed to obstruct its spirit. The decision in Re Franks 
follows this excellent tradition, without which the Act could 
not be made to work. “ABC” 


SHARING A DWELLING: A NEW PROBLEM 


THE very well-known decision in Neale v. Del Soto [1945] K.B. 144 
lays down a principle which, as clarified by the later cases of 
Sharpe v. Nicholls {1945} K.B. 382, and Cole v. Harris [1945] 
k.B. 474, deals exhaustively with the construction to be put on 
the words “ let as a separate dwelling ”’ in s. 12 (2) of the Increase 
of Kent and Mortgage Interest (Restrictions) Act, 1920. It 
might be thought that the Court of Appeal had, in this series of 
decisions, provided a guide to solve all the problems which could 
arise in this connection. But a situation which gives a new twist 
to otherwise familiar facts raises a new and interesting problem. 
What happens when, instead of the landlord admitting the * nant 
to share his house, it is the tenant who admits the lanaiord ? 
This teaser recently arose for determination in the Stourbridge 
County Court in Littlewood v. Whittall. The plaintiff sought an 
order for possession on the ground that the defendants enjoyed no 
separate dwelling within the meaning of the Acts and were not, 
therefore, protected tenants. The facts were thus stated in the 
judgment : 
“The defendants, who are husband and wife, have been 
tenants of the house since 1939. The house was let to them by 
a former landlord. They were tenants of the whole house. 
They had a separate dwelling and were protected by the 
provisions of the Rent Acts. The plaintiff or his wife was 
related to the defendants and was in need of accommodation. 
The defendants were willing to allow the plaintiff to come and 
share their house, but the landlord under whom the defendants 
then held their tenancy refused permission. In 1945 the 
plaintiff bought the house, subject to the defendants’ tenancy. 
He and his family then went to live there. The defendants 
allowed him to have two or three living rooms and agreed to 
share the kitchen, lavatory and pantry. The plaintiff then 
became landlord of the whole house and sub-tenant to the 
defendants of part of the house.” 
In these circumstances it was argued that the principle of 
Neale v. Del Soto applied, entitling the plaintiff, as of right, to a 


“The argument,”’ said the learned judge, “‘ is ingenious, but in 
my view based on a failure to appreciate the true position of the 
defendants. The defendants were protected tenants of the whole 
house before the plaintiff bought. Purchase by the plaintiff in 
1945 could not deprive them of that protection. The plaintiff 
occupied part of the house as their sub-tenant and although he 
became the owner of the whole house his status as a sub-tenant 
was not merged in his position as landlord. 

“T find that the plaintiff in this case cannot succeed because 
he is not able to prove any agreement as to sharing made by him 
as the person who had the right to make such an agreement. The 


fact that the defendants have allowed him to share does not entitle 
him to oust them. Apart from legal principles it would be a 
curious hardship if the Acts allowed the defendants to be turned 
out as a result of an act of kindness to the plaintiff.” 

It is perhaps open to speculation whether the judge’s decision 
that the original tenancy continued in existence is in truth a 
finding of fact or a conclusion of law. In the absence of an 
express finding on this point the other facts found raise a curious 
problem. On a superficial view there appears to be prima facie 
evidence of a surrender by operation of law of the original 
tenancy. But, even at common law, it is very doubtful how far 
this view could be supported on the authorities. Where the 
tenant abandons and the landlord retakes possession of the whole 
subject-matter of the tenancy there is clearly such a surrender 
(Grimman v. Legge (1828), 8 B. & C. 324; Furnivall v. Grove 
(1860), 8 C.B. (N.s.) 496). There appears to be no express authority 
for the case where the landlord resumes possession, by consent, of 
partonly. Eviction df the tenant by the landlord from part of the 
premises relieves the tenant altogether of his obligation to pay 
rent, but the tenancy continues and the tenant is not discharged 
from the performance of other covenants (Morrison v. Chadwick 
(1849), 7 C.B. 266). On the other hand, adverting to “‘ the case 
of the tenant for years of Blackacre and Whiteacre accepting from 
his lessor a new lease of Blackacre only,’’ Baron Alderson had 
no doubt that this was a surrender by operation of law of 
Blackacre, though the tenant’s title to Whiteacre under the 
original lease remained unaffected (Earl of Carnarvon v. Villebois 
(1844), 13 M. & W., at p. 342). Perhaps in the case under 
consideration it is arguable: that at common law there was a 
surrender of the rooms exclusively occupied by the landlord by 
virtue of the change of possession, and of the remaining rooms by 
the grant of a new tenancy. But it is unnecessary to reach a 
conclusion on the merits of the argument, for where the original 
tenancy was protected by the Rent Acts the argument certainly 
will not do. Whatever may have been the contractual position 
of the tenants, it is clear that their actual possession of the 
kitchen and pantry was not interrupted by the sharing agreement. 
In Remon v. City of London Real Property Co., Ltd. [1928 
1 K.B. 49, it was held that rooms in occupation of a tenant who, 
at the time when the Act of 1920 came into force, was wrongfully 
holding over were nevertheless “let ’’ to the tenant within the 
meaning of s. 12 (2). Here, then, the premises occupied exclu- 
sively by the tenants, together with the rooms shared, continued 
to be “‘ let as a separate dwelling.” 
given up, any purported contractual variation, express or implied, 
of the tenant’s position under the Acts was ineffective (Barton 
v. Fincham [1921] 2 K.B. 291). N.C. B. 
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LOOKING BACK 


On 20th March, 1333, William de Shareshull was appointed a 
judge of the King’s Bench. He was soon transferred to the 
Common Pleas, but in 1340 he was removed, with other prominent 
officials, on a charge of maladministration. Reinstated two 
years later, he sat successively as Chief Baron of the Exchequer, 
again as a Justice of the Common Pleas and finally as Chief 
Justice of the King’s Bench, presiding there till 1357. In the 
last year of his Chief Justiceship he suffered a sentence of 
excommunication for refusing to appear when summoned to 
answer for a judgment delivered against the Bishop of Ely 
for harbouring one of his people who had slain a man of Lady 
Wake’s. In the lighter history of the circuits he ought to be 
remembered for an incident when he went to Ipswich as judge 
of assize. It is related that some sailors in court thought he 
stayed too long at dinner and one of them got on the bench 
and caused another to make proclamation requiring William 
Shareshull to come into court and save his fine, ‘‘ who not 
appearing,’’ says the story, ‘‘ the nautical magistrate, with the 
characteristic blunt humour of an English sailor, fined the 
municipal judge.’’ Shareshull was much offended and is said to 
have persuaded the King to take away the assizes from the town 
and even, for a time, to seize the liberties of the corporation, 
retaining them for about a year. After his retirement from the 
Bench he continued to occupy confidential positions. 


RACING ACTIONS 


Ir the High Court goes on like this we shall almost feel that 
litigation is trying to feel its way back to the glories of remoter 
contests. The other day the disputed ‘‘ Lawrence ”’ reflected 
the disputed ‘‘ Romney ”’ of thirty years ago. Strangely enough, 
another very recent case, the action against the Jockey Club, 
has wakened echoes of another of Mr. Justice Darling’s celebrated 
trials, Wooton v. Sieviey in July, 1913. Richard Wooton, the 
plaintiff, was a famous Epsom trainer. Robert (‘‘ Bob’”’) 
Sievier, the defendant, was a man of enormous and unbounded 
vitality, a fine horseman, a sensational popular journalist, an 
experienced litigant, a versatile and outstanding personality in 
the sporting, literary and Bohemian circles of pre-1914 England. 
What was most relevant to this case was that he ran a paper 
called The Winning Post devoted mainly to sport, but also 
extending to satirise notable personalities in a series called 
“Celebrities in Glass Houses.’’ One of them, indeed, had 
dealt with Darling himself (‘‘ No wonder you laugh, my lord, 
as you preside over the motley crowd of litigants and lawyers 
and realise more fully every day what a farce it all is. We will 
do you the justice to admit that you really do say funny things 
sometimes .”’and so on.f The action was for libel. Sievier 
in his paper had charged Wooton with instructing his jockeys 
to pull their horses to prevent them winning when he had not 
backed them. 


THE RIVAL FORCES 


Tue formidable F. E. Smith, K.C., led for the plaintiff with a 
future Lord Justice, Bankes, and a future King’s Bench judge, 
McCardie, for his juniors. Against this array Sievier elected, 
with characteristic nonchalance, to appear in person, though in 
alliance with the great Marshall Hall, K.C., who represented the 
paper. Both sides invoked the magic of Debrett. Lord Derby and 
the Hon. George Lambton went into the witness-box for the 
plaintiff, while the defendant countered with Lord Lonsdale 
and Lord Durham. From these dazzling heights the evidence 
descended the social scale to stable-boys and turf hangers-on. 
One admitted to F. E. Smith that he had been pretty often 
drunk in the last three weeks and had very rarely gone to bed 
sober in the last three years. ‘‘ There is a maxim that drunken 
people tell the truth,” interposed the judge. ‘‘ Yes, but that is 
when they ave drunk,’”’ countered Smith. ‘‘ Are you sober 
now ?”’ he asked the witness who answered dejectedly, ‘‘ Yes.” 
Sievier enjoyed himself enormously cross-examining Wooton, 
as he had intended when he appeared in person. The spectators 
enjoyed themselves and rival claques applauded the points 
scored on each side. Darling too enjoyed himself, for he was a 
keen horseman and seized the opportunity to air his prejudice 
against the practice of riding with very short stirrups and by 
his summing-up even incited the jury to add a rider to their 
verdict on the point. After an eight days’ fight the case ended 
with a farthing damages for the plaintiff. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE SOLIcITORS’ JOURNAL] 
Recovery of Small Tenements 

Sir,—Will you allow me some comments on the remarks of 
your contributor, N. E. P., in your issue of 28th February. He 
quotes Delaney v. Fox (1856), as authority for the proposition 
that the notice under the Act, if given by an agent, must state 
that he was agent for the owners of the property. A similar 
statement appears as a note to the form scheduled to the copy 
of the Small Tenements Recovery Act, 1838, in Halsbury’s 
Statutes, and I am aware that clerks to justices usually assume 
that Delaney v. Fox did decide this. 

It is a pity that no one has really ventured to challenge this 
to the extent of getting a decision of the Court of Appeal. The 
case is reported in the following reports: 1 C.B. (N.s.) 166; 
26 L.J.C.P. 5; 2 Jur. (N.s.) 1233 and 5 W.R. 148. 

I venture to say that in none of these reports is it stated 
that the omission of the word ‘“‘ owner(s)’ invalidates the 
proceedings before the justices. 

The action was by a tenant for trespass on the part of his 
landlord (the defendant) by putting into force a warrant for 
possession granted by justices under the Act. It was alleged 
in the plaintiff’s declaration that the defendant’s notice to the 
plaintiff of application to the justices was irregular in that 
in two respects it failed to follow the form set out in the Schedule 
to the Act, (1) that it failed to mention that the defendant 
(landlord) was the owner, and (2) that it did not mention the 
place where the application to the justices would be made. 

There were three judges, Cresswell, J., Williams, J., 
Crowder, J. 

According to the L.J. report, Cresswell, J., during the argument 
said : “ If describing the person as landlord is describing as owner, 
that has been done here ”’ but according to all the reports, except 
that in the Weekly Reporter, he did not in his actual judgment 
do more than refer generally to the informality of the notice 
in not following the form in the Act. 

Crowder, J., said, according to the L.J. report: ‘I think 
it is rather doubtful whether the objection to the description 
of the party as owner is good.”” According to the Jurist report 
the words used were: “I think it rather doubtful whether the 
notice is not also informal in not stating that the person giving 
the notice is the owner or agent for the owner.” 

Williams, J., seems not to have mentioned the informality. 

In the Weekly Reporter, Cresswell, J., in giving judgment, 
is reported to have said: ‘“ I think the notice informal in respect 
of the second irregularity complained of,’’ meaning, of course, 
if that report is to be relied on, the absence of mention of the 
place where the application to the justices would be made. 
That obviously was a crucial omission, whereas the description 
of the landlord as owner where, as is often the case, he is himself 
a tenant seems rather ridiculous, althoughsethe word has been 
defined as including some person who has an interest other than 
as tenant in possession, see ‘‘ Words and Phrases,’’ vol. 4, p. 130. 

ERNEST I. WATSON. 


and 


Secretaryship of Small Companies 

Sir,—In reference to the note in your the 
28th February to the effect that there may be a tendency 
on the part of solicitors to discontinue the practice of undertaking 
the secretaryships of small companies, it may be of assistance 
to your readers to be reminded that there are chartered secretaries 
in practice in all parts of the country, and indeed of the Empire, 
who specialise in such work and are prepared to offer staff and 
accommodation to all the numerous small companies which will 
shortly, under the Companies Act, 1947, be for the first time 
required to appoint a secretary. 

I maintain, at the offices of the Institute at 16, George Street, 
Mansion House, London, E.C.4, a list of chartered secretaries 
offering this service, and shall be glad to pass particulars to 
solicitors requiring information. 


Norwich. 


issue of 


A. M. ALLEN, 
London, E.C.4. Secretary, 
The Chartered Institute of Secretaries. 


At a meeting of the United Law Society held in the Barristers’ 
Refreshment Room, Lincoln’s Inn, on Monday, 8th March, 
1948 (Mr. F. Kk. McQuown in the chair), the motion “ That the 
case of Hines v. Winnick {[1947) 1 Ch. 708 was wrongly decided ”’ 
was carried by six votes to five. 
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x 
NOTES OF CASES 
COURT OF APPEAL 
WORKMEN’S COMPENSATION: FALL ON 
EMPLOYERS’ PREMISES 
Hill v. Butterley Co., Ltd. 
Scott, Bucknill and Somervell, L.JJ. 26th January, 1948 

Appeal from Alfreton County Court. 

The appellant, a charwoman employed at the respondents’ 
colliery, had the duty, before beginning work, of going to the office 
to ‘‘ clock in.” Her way through the employers’ premises lay 
past the surgery where she had to work and across a piece of open 
ground to the office. Beyond the colliery lay a village, the 
inhabitants of which had formed the practice, to which the 
employers had not objected, of passing through the colliery 
premises to the station, using the route by which the appellant 
employee had entered the premises and made her way to the 
office. As she approached the office, she slipped on the ice-bound 
surface of the ground and was injured. The county court judge 
held that the accident did not arise in the course of the employee's 
employment because, although the public had no right of way 
over the place in which it happened, as they were allowed to pass 
there and were consequently subject to risk of the same kind of 
accident as the employee had suffered, the case was analogous 
to one where an employee suffered an accident on a road leading 
to the employers’ premises. The employee appealed. 

Scott, L.J.—BucKNILL and SoMERVELL, L.JJ., agreeing—said 
that the employee was on her employers’ premises and near to 
her place of work, and at a place where it was her duty to be. 
The accident, therefore, arose out of and in the course of her 
employment. The principle of identity of risk with ordinary 
persons on a public thoroughfare was inapplicable. There was 
no way across the employers’ premises which the public had been 
authorised by them to use. Appeal allowed. 

APPEARANCES: Philip Curtis (Fred Hollis) ; 
(Harold Jackson & Co., Sheffield) 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Martin Jukes 


NULLITY: PETITION 27 YEARS AFTER MARRIAGE 
Clifford v. Clifford 

Tucker, Bucknill and Cohen, L.JJ. 

Appeal from Barnard, J. 

The appellant husband and the respondent wife were married 
in 1919, and were now both fifty-three years old. The husband's 
evidence, accepted by Barnard, J., was that the marriage was, 
owing to the wife’s fear of child-birth, never consummated during 
the seventeen years of their cohabitation, which ended when he 
left her in 1936, and that he had throughout tried without 
success every proper method of persuasion. After leaving her 
he returned on her promise to change her attitude, but the 
promise was not carried out, and a few weeks later he again 
left. In November, 1946, he petitioned the court for a decree 
of nullity. Barnard, J., decided that it would in the circum- 
stances be contrary to public policy to grant a decree. The 
husband appealed. 

Tucker, L.J., said that the doctrine of approbation and 
reprobation had been discussed fully in G. v. M. (18835), 
10 App. Cas. 171, the leading case: see the speeches of Lord 
Selborne, L.C., Lord Watson and Lord Bramwell, at pp. 186, 
197 and 201, respectively, as laying down the general principle. 
Sir Robert Phillimore in W. (falsely called FR.) v. R. (1876), 
1 P.D. 405, at p. 410, said that it was essential that the 
petitioner should ‘‘ have evinced impatience under a sense of 
wrong and a reasonable activity in complaint and _ redress.” 
In Nash v. Nash [1940] P. 60, at p. 69, Langton, J., had 
summarised the general principle. The husband here had tried 
again and again throughout the seventeen years from 1919 to 
1936 to overcome the difficulty and persuade his wife to closer 
relations. It was impossible to hold that his conduct, at any 
rate until 1937, constituted approbation of the marriage. The 
delay in launching the petition after 1937 was explained by the 
husband’s need to save money for his proceedings. 

BuckNILL, L.J., agreeing, said that if the husband’s wish to 
be rid of financial liability to his wife was one of his motives, it 
was, in his (his lordship’s) opinion, a proper one. He was about 
to be placed on pension and had to pay money to a woman from 
whom he had been unable to obtain the ordinary satisfaction 
due to a husband. If he had good reason for having his marriage 
annulled, the fact that by doing so he would reduce his financial 
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liabilities was a legitimate consideration for him. The motive 
which might prove insincerity must be an improper one. 

CoHEN, L.J., agreed. 

APPEARANCES: Stuart Horner (Gustavus Thompson & Sons, 
for Hillier, Naish & Co., Bath) ; H. S. Law (Arthur Taylor & Co., 
for Titley, Long, Taylor & Denning, Bath). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


NOTING BRIEF : COST OF DOCUMENTS 
Wright v. Bennett (No. 1) 
Scott, Asquith and Somervell, L.JJ. 12th February, 1948 


Appeal from Denning, J., in chambers. 

The plaintiff brought an action against the defendant which 
was dismissed on the merits. The plaintiff's appeal was dismissed. 
At the trial the defendant was represented by two junior 
counsel only, one of whom held only a brief to take a note. 
The cost of the documents supplied to the latter was disallowed 
on taxation, counsel with ,a noting brief being held entitled 
only to a copy of the pleadings. On the appeal counsel who had 
held the noting brief at the trial was briefed as junior with 
leading counsel. He was supplied with the documents which he 
had had at the trial. In taxing the costs of the appeal, the 
master allowed the cost of those documents, and Denning, J., 
upheld that ruling on a review of taxation. The plaintiff 
appealed. 

SOMERVELL, L.J.—Scotr and Asguitn, L.JJ., agreeing—said 
that the cost of documents used at the trial could not be “ of or 
incidental to” the proceedings in the Court of Appeal within the 
meaning of s. 50 of the Judicature Act and R.S.C., Ord. LXV, r. 1. 
Masson Templier & Co. v. De Fries [1910] 1 K.B. 535 covered 
the present case and was not distinguishable as Denning, J., had 
thought. The plaintiff had also objected that no refreshers 
should have been paid to counsel holding the noting brief because 
on the first day of the trial the parties had agreed to take up a 
transcript of the shorthand note, so that that counsel was 
thereafter redundant. The duties of counsel briefed to take a 
note, however, although conveniently thus described, could not 
be regarded as a mere alternative to a shorthand note. That 
point failed. Appeal allowed on the first point. 

APPEARANCES: Salmon, K.C., and Dare (H. S. Wright & 
Webb) ; Fletcher-Cooke (George C. Carter & Co.). 

(Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


HOUSE LEFT UNATTENDED BY DECORATOR: BURGLARY 
Stansbie v. Truman 


Tucker and Somervell, L.JJ., and Roxburgh, J. 
15th March, 1948 


Appeal from Birmingham County Court. 

The defendant, a house decorator, was at work in the plaintiff 
householder’s house when the householder’s wife left the house, 
having called to the decorator that she was going. The decorator 
was thus left alone in the house. During the afternoon he went 
out to buy wall-paper. He left the front door closed but not 
locked, having fastened the Yale lock back by its catch. He was 
delayed, and during his absence a thief entered the house and 
stole property of the householder valued at £334 15s. The 
county court judge gave judgment for the householder, and the 
decorator appealed. 

TuckER, L.J.—SoMERVELL, L.J.,and RoxsurGu, J., agreeing— 
said that the contractual relationship between the parties imposed 
a duty on the decorator to take reasonable care with regard to 
the state of the premises when he left them during or after his 
work. It was not acting reasonably to leave the house empty 
for two hours with the front door closed but not locked. Arguing 
that in any event the damage did not flow from the breach of 
duty, counsel for the decorator relied on the observation by 
Lord Sumner in Weld-Blundell v. Stephens [1920] A.C. 956, at 
p. 986, that in general, even though A was in fault, he was not 
tesponsible for injury to C which B, a stranger to him, deliberately 
chose todo. He (Tucker, L.J.) did not think that Lord Sumner 
intended that very general statement to apply to the facts of 
Such a case as the present, where the act of negligence itself 
consisted in failure to guard against the very thing which in fact 
happened. The theft was a direct result of the decorator’s 
negligence in leaving the front door unlocked. Appeal dismissed. 

APPEARANCES: F?. K. Brown (Stafford Clark & Co., for 
Tanfield & Co., Birmingham); Denis Verne (Swepstunes, for 
Margetis & Ritchie, Birmingham). 

[Reported by R. C, Carsurn, Esq., Barrister-at-Law.] 
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CHANCERY DIVISION 
WILL: PAYMENT OF BENEFICIARY’S DEBTS 
In re Leach’s Will Trusts ; Chatterton v. Leach 
Vaisey, J. 12th February, 1948 

Adjourned summons. 

The testatrix, who died in 1944, made her will in 1936. A 
son, HL, died before the will was made. Another son, W L, 
who survived her, was appointed as executor and trustee. 
Clause 6 of the will provided that all loans, guarantees, etc., made 
already or hereafter to or on behalf of W L should be absolutely 
forgiven and not brought into hotchpot. Bycl.8: ‘‘ My trustees 
shall . . . pay to the creditors of my said son such sums of money 
as shall be owing by him to them at the time of my decease and 
the receipts of such creditors shall be a full and sufficient discharge 
to my trustees for the same.”’ At the date of the death of the 
testatrix W L was indebted both to secured and to unsecured 
creditors. In one case he was indebted under a mortgage jointly 
with HL, and the mortgagees had realised their security. In 
another mortgage the wife of W L had brought in a policy of 
insurance as collateral. By a codicil made in 1937 the testatrix 
provided that her executors should pay to P the sum of £1,000 
free of all duties in discharge of a debt of that amount owed to P 
by H L at the time of his death. P died in 1940. 

VAISEY, J., said that the aim of the testatrix was to clear W L 
of his debts, and it was probable that she never considered what 
the ulterior consequences might be. The word “ creditors” 
could not be limited in any way and must refer to creditors both 
secured and unsecured. The question then arose whether the 
executors, in paying off the secured creditors, would be subrogated 
to their rights, or whether the debts were to be extinguished for 
all purposes ; the latter view was correct. This had the result 
that the estate of H L and the wife of W L received benefits in 
respect of the mortgage transaction in which they had been 
concerned. All these secondary consequences arose from the 
primary intention of the testatrix to put an end to the debts 
of WL. The executors should pay on behalf of the debtor and 
surety a sum equal to the amount owing to the creditors as at the 
date of the death of the testatrix, with due interest thereafter 
up to date of payment. In the case where the mortgagees had 
realised their security the executors should reimburse to W L 
and to the estate of H L the sum they would have had to pay if 
the mortgagees had not so acted. Regarding the codicil in 
favour of P, it could not be regarded as an ordinary legacy of a 
sum of money, which lapsed on the legatee’s death in the testatrix’s 
lifetime. It was an expression of a moral duty which the 
testatrix had felt rested upon her, and came within the principle 
of Stevens v. King [1904] 2 Ch. 30. There was, accordingly, 


no lapse. 
APPEARANCES : R. Gibson;  Chetwood ; Winterbotham ; 
H. A. Rose; J. G. Monroe (Turner, Osborn & Chatterton ; 


Bird & Bird; Digby & Co.). 
= r ° 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


WILL: ADEMPTION 
In re Oakes’ Will Trusts; Lloyds Bank, Ltd. v. Barker 
Jenkins, J. 9th March, 1948 


Adjourned summons. 

N O, who died in 1939, by her will made in 1937 appointed the 
plaintiffs as sole executors and trustees and gave to them the 
residue upon trust for sale on the usual terms. ‘The plaintiffs 
were directed to hold that income “ which with the investments 
for the time being representing the same (i.e., proceeds of sale) 
are hereinafter called the ‘trust fund’’’ upon trust for the 
testatrix’s daughter, M O, for life or for such of her children as 
she should appoint. Clause 8, which became effective in the 
events which happened, provided that, should the foregoing 
trusts fail, the plaintiffs should, subject to the provisions of the 
will and to their general powers in law, ‘“‘ hold the capital and 
future income of the trust fund for such person or persons 
as my said daughter shall by will or codicil appoint.’’ M O made 
her will in March, 1944, and died in October, 1946. Clause 5 of 
her will, after reciting the power of appointment conferred by 
cl. 8 of the mother’s will, proceeded: ‘‘I hereby direct and appoint 
that the trustees of the will of my said mother shall after my 
death stand possessed of the trust fund therein mentioned upon 
trust to convey or transfer the freehold property known as ‘ X’ 
to Mrs. MB of ‘ X’ aforesaid’’ (the first defendant), and to 
pay the income of the residue “‘ of the said trust fund ’”’ to E P 
(the second defendant) for life, and after her death “ the capital 
and remainder of the trust fund ”’ were to pass to A O (the third 
defendant) absolutely. The plaintiffs were also sole executors 
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and trustees of the daughter’s will. In November, 1945, MO 
requested the plaintiffs to sell ““X” to the appointee M B, 
and completion was effected in August, 1946. The summons 
was taken out to determine whether the proceeds of sale of ‘‘ X ”’ 
passed to M B absolutely, or whether they passed to E P for life 
with remainder to A O. 

JENKINS, J., said that at the death of MO the house “ X”’ 
was no longer included in the trust property, and the question 
was whether or not the appointment in favour of M B had been 
adeemed. A number of cases had been cited on both sides 
(In ve Lowman [1895} 2 Ch. 348 ; In re Newman [1930] 2 Ch. 409 ; 
In ve Warren (1932) 1 Ch. 42; Blake v. Blake (1880), 15 Ch. D. 
481; In ve Dowsett {1901} 1 Ch. 398; Beddington v. Baumann 
{1903} A.C. 13). None of these authorities was of assistance 
upon the actual facts, but they clearly laid down the principle 
that the question as to whether there had been an ademption 
or not was purely one of construction of the language of the 
particular will. Both wills made repeated allusions to the 
“trust fund,” of which “‘ X ”’ formerly, and now its proceeds of 
sale, formed part. The actual appointment clause dealt with ‘‘ X ”’ 
as part of the trust fund. Further, a mere specific appointment 
of ‘‘ X”’ in specie would be beyond the sole power of MO to 
make, as the plaintiffs could in the exercise of their discretion, 
uncontrolled by her, sell it before her death. These considera- 
tions outweighed the argument that the phrase ‘‘ convey or 
transfer ’’ was appropriate to real property rather than to 
personal. The appointee was entitled to the proceeds of sale. 
Costs of all parties as between solicitor and client would be 
payable out of the mother’s residuary trust fund. 

APPEARANCES: John Mills (Culross & Trelawny); Waite 
(C. J. Parker & Sloan) ; Burnett-Hall (Jaques & Co., for Trestrail 
and James, New Milton) ; Hon. D. Buckley (Culross & Trelawny). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.} 


KING’S BENCH DIVISION 
LICENSING : TRANSFEREE ORDERED TO PRODUCE 
MORTGAGE 
R. v. Newington Licensing Justices; ex parte Conrad 
27th January, 1948 


Humphreys, Singleton and Birkett, JJ. 
Application for an order of certiorari. 
The applicant sought to have brought up and quashed an order 

by the respondent licensing justices to the applicant, the proposed 

transferee of an off-licence attached to certain premises, to 
produce a mortgage granted by her of her fourteen-year leasehold 


interest in the premises. The order was a verbal one, and the 
court, on learning of that, would not proceed with the matter, 
but permitted the justices to draw up an order ex post facto in 
order that a decision might be had on the matters in dispute. 
The justices purported to order production of the mortgage as 
being ‘‘an agreement or other assurance ’’ within the meaning 
of s. 25 (2) of the Licensing (Consolidation) Act, 1910. By 
R.S.C., Ord. 59, r. 8: “‘ In the case of an application for an order 
of certiorari . . . the applicant shall not question the validity of 
any order, warrant . ... conviction . . . or record, unless, before 
the hearing . . . he has lodged a copy thereof . . . in the Crown 
Office...” By s. 23 (2) of the Licensing (Consolidation) Act, 
1910, licensing justices may permit transfer of a licence at their 
discretion, subject to the condition, inter alia, that the transferee 
must in their opinion be a fit and proper person to be a holder of 
the licence, and by s. 25 (2), on the application for transfer of a 
licence; ‘‘the agreement or other assurance, if any, under which 
the licence is to be transferred and held shall be produced to the 
licensing justices .. .” 

HUMPHREYS, J.—SINGLETON and Birkett, JJ., agreeing— 
said that the order referred to in r. 8 was an order which had been 
reduced to writing and was accordingly a document of which a 
copy could be made and verified on affidavit. The court, 
therefore, would not entertain an application for certiorari in 
respect of a verbal order made by the inferior court. While 
licensing justices were entitled to insist on production of the 
“agreement or other assurance ”’ referred to in s. 25 (2), as a 
condition of their permitting a transfer of the licence, they had 
no power to order production of such a document or otherwise to 
order persons to comply with the requirements of the Act. 
Therefore, the question whether, if there had been such a power, 
the mortgage was an “ agreement or other assurance ”’ did not 
arise, but he (his lordship) would express his opinion on the point 
as the justices desired guidance: the words in s. 25 (2) did not, 
in his opinion, include a mortgage as raised by the proposed 
transferee of the licence here. Those words did, however, 
include anything in the nature of a tenancy agreement which 
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gave the transferee of the licence the right to sell liquor on the 
premises and live there. The question remained open whether 
such a mortgage would be a relevant matter for the licensing 
justices to consider if there were some question as to the 
transferee’s being a fit and proper person under s. 23 (2). 
Application granted. 

APPEARANCES : Sir David Maxwell Fyfe, K.C., Milner Holland 
and L. Block (Crossman, Block & Co.); Slade, K.C., and 
Sidney Lamb (R. L. Hazell, Newington). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


RATING: CLAIM TO EXEMPTION 
British Launderers’ Research Association v. Hendon 
Rating Authority 
Humphreys, Singleton and Birkett, JJ. 
29th January, 1948 

Case Stated by Middlesex Quarter Sessions. 

The respondent association, a company limited by guarantee, 
was formed, as stated in the memorandum of association, with 
the object of promoting research and other scientific work, and, 
further, of encouraging and improving ‘‘ the education of persons 
engaged, or likely to be engaged, in the laundering industry,” 
and various other activities, including giving technical advice 
for the benefit of those engaged in that industry. The association 
made a proposal for amendment of the valuation list so as to 
record the exemption of its premises from rates under s. 1 of 
the Scientific Societies Act, 1843. The assessment committee 
rejected the proposal. Quarter sessions allowed the association's 
appeal, and the rating authority now appealed. By s. 1 of the 
Scientific Societies Act, 1843, no rates are payable “‘ in respect of 
any land . . . belonging to any society instituted for the purposes 
of science . . . exclusively . . . and occupied by it for the 
transaction of its business... ”’ 

HuMPHREYS, J.—SINGLETON and BirkETT, JJ., agreeing—said 
that to bring itself within that exemption from rates, the 
association must have one purpose only, namely, that of pro- 
moting science. If it contemplated some other, though altogether 
subsidiary, object, it could not claim exemption. If the society 
were proved to have been instituted for the purpose of science 
exclusively, it would not lose its right to exemption merely 
because in the attainment of that object it was found convenient 
or useful to do acts or take steps which would benefit the members 
of the society in the pursuit of their trade or industry. The 
purpose of the association to give advice, assistance, instruction 
and training to those engaged in the laundering trade was a 
separate and independent purpose for which it had been formed, 
and could not be said to be merely ancillary or incidental to the 
purpose of scientific research. The latter purpose was, therefore, 
not the exclusive purpose of the association, and the association 
was accordingly not within s. 1 of the Act of 1843. The principles 
applicable were stated in J.R. v. Forrest (1890), 15 App. Cas. 334. 

Appeal allowed. 

APPEARANCES : FitzGerald, K.C., and Ramsay Willis (the Town 
Clerk, Hendon); Rowe, K.C., and W. L. Roots (Callingham, 
Griffith & Bate). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 


APPEALS FROM JUSTICES: CLERK’S DUTY TO 
SUPPLY NOTES 
Bevens v. Bevens 

Lord Merriman, P., and Finnemore, J. 

Appeal from justices. 

A wife wished to appeal from a decision of the justices. In 
order to advise her whether to do so, her solicitors wrote asking 
the justices’ clerk for a copy of the notes of evidence. The 
clerk replied that he was bound to supply notes only for the use 
of the court, and not to parties to enable them to decide whether 
they had good grounds for appealing. The facts of the case 
do not otherwise call for report. 

Lorp MERRIMAN, P., before discussing the merits of the appeal, 
said that the attention of the court had been brought on 4 
previous occasion to a similar intimation by a justices’ clerk. 
Rule 68 (3) of the Matrimonial Causes Rules, 1947, provided that, 
on an appeal from a court of summary jurisdiction, the appellant 
had to lodge, among other things, two copies of the reasons of 
the justices for their decision. It was manifestly impossible to 
comply with that rule if justices’ clerks were going to adopt 
the attitude adopted by the clerk here. He (his lordship) hoped 
that his calling attention to the rule would prevent the recurrence 
of this unfortunate practice. His lordship also commented on 
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the fact that important facts had emerged on the hearing of 
the appeal which were not stated by the justices, who had failed 
to give a detailed statement of their reasons. 
APPEARANCES: King-Hamilton (Edward F. Iwi) ; 
Finlay (Benson, Mazure & Co.). 
(Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 


PRACTICE NOTE 
INACCURATE AFFIDAVITS IN INSANITY 
CASES 
Wallington, J. 26th February, 1948 

The judge had before him several cases under s. 2 (d) of the 
Matrimonial Causes Act, 1937, in which the insanity of the 
respondent was alleged. Inaccuracies and omissions in affidavits 
sworn by the medical superintendents of mental hospitals 
included inaccurate dates of reception orders and admissions, 
omission of the medical qualifications of the deponent, failure to 
testify that the respondent had been continuously under the 
care and treatment of the deponent during the relevant period, 
failure to state the date from which the deponent became medical 
or deputy medical superintendent, and failure to refer to the 
incurable condition of the respondent. 

WALLINGTON, J., expressed grave displeasure at those omissions 
and inaccuracies, and said that it might be necessary to take 
stern measures if such laxity were encountered in future. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Read First Time :— 

CoMPANIES Bitt [H.L.]} [8th March. 

To consolidate the Companies Act, 1929, and certain enactments 
amending that Act. 

NATIONAL ASSISTANCE BILL [H.C.] 
Read Second Time :— 

PoLicE PENsions BIL [H.C.] 
Read Third Time :— 

ARMY AND AIR Force (WoOMEN’s SERVICE) BILL [H.C.] 

[9th March. 


IN CHARTERHOUSE CHARITY SCHEME 
{11th March. 


Bernard 


[8th March. 


{11th March. 


SuTTON’s HOsPITAL 
CONFIRMATION BILt [H.C.] 
In Committee :— 
CHILDREN BIL [H.L.] 
LocaL GOVERNMENT BILv [H.C.] 
MERCHANT SHIPPING BILL [H.L.] 


HOUSE OF COMMONS 

Read First Time :— 

WuiITE FisH AND HERRING INDUSTRIES BILL [H.C.] 

{10th March. 

To provide for regulating the mesh of fishing nets, for licensing 
fishing in the North Sea, for giving financial assistance or 
further financial assistance to inshore fishermen and persons 
desiring to engage in the inshore fishing industry, to co-operative 
societies and organisations of fishermen and to the Herring 
Industry Board, for amending the Herring Industry Acts, 1935 
to 1944, and for purposes connected with the matters aforesaid. 
Read Second Time :— 

Cotton SPINNING (RE-EQUIPMENT SuBSIDy) BIL [H.C.] 
{12th March. 
{10th March. 


{9th March. 
[10th March. 
[11th March. 


PALESTINE BIL [H.C.] 


Read Third Time :— 
GLAsGow CORPORATION ORDER CONFIRMATION BILL [H.C.] 
{12th March. 


QUESTIONS TO MINISTERS 
County Courts (FUND INVESTMENT RULES) 

Sir J. Mettor asked the Attorney-General why r. 17 of the 
County Court Funds Rules, 1934, has been revoked by the 1947 
Rules, which abolished investment accounts carrying interest 
at the rate of 3 per cent. ; why all funds in court are now to be 
treated as deposits carrying interest not exceeding 2} per cent. ; 
and when investment accounts can be reopened. 

The ATTORNEY-GENERAL : Until the coming into operation of 
the County Court Funds Rules, 1947, on 1st January, 1948, 
the rate of interest on county court funds placed to investment 
account was 3 per cent., and that on funds placed to deposit 
account was 2} per cent. Having regard to the rates of interest 
payable on Government securities generally, my noble friend 
decided, after consultation with the Treasury, that the difference 
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was no longer justifiable. The new rules made a flat rate of 2} per 
cent. payable on all funds in the county court, and in consequence 
the maintenance of separate investment and deposit accounts was 
no longer necessary. It is not at present proposed to restore the 
higher rate of interest. [8th March. 


DeaAtH DutTiEs (TREASURY STOCK) 

Mr. Lipson asked the Chancellor of the Exchequer if he will 
take powers in the next Finance Bill to accept 1946 Treasury 
2} per cent. stock at par for death duties where the holders of 
3 per cent. local loans accepted this stock on conversion on the 
strength of the former Chancellor’s expressed determination that 
Government stock would be on a 24 per cent. basis, since when a 
3 per cent. Transport stock is being issued and the Treasury 
24 per cent. has fallen to 80. 


Mr. GLENvIL HALL: No, sir. [11th March. 


RENT RESTRICTION 
Colonel CLARKE asked the Minister of Health if he will consider 
granting to housing societies the same facilities for increasing 
rents as are at present granted to local authorities. 
Mr. BEvVAN: The point will be borne in mind when it is possible 
to consider comprehensive legislation dealing with rent 
restriction. [11th March. 


MAINTENANCE AND AFFILIATION ORDERS (ARMED FORCES) 


In reply to Mr. SORENSEN, who asked what assistance is 
given to wives and unmarried mothers in respect of claims and 
maintenance orders against men serving in the forces; and 
whether wives are normally entitled to know the exact whereabouts 
of their husbands, the SECRETARY OF STATE FOR WAR circulated 
the following answer :— 

If a wife or unmarried mother has an effective maintenance 
or affiliation order against a serving officer or soldier, his pay may 
be stopped up to the amount prescribed by the order, provided 
he is left with a certain minimum; if a wife has no effective 
maintenance order and makes a claim for maintenance to the 
War Office her husband may, after investigation of the circum- 
stances, similarly be placed under compulsory stoppages of pay. 
My department has no power to stop pay as a contribution towards 
an illegitimate child’s maintenance in the absence of an affiliation 
order, but in such cases a serving soldier alleged to be the 
father of the child is given an opportunity of making a voluntary 
allotment. 

As regards the second part of the question, it is contrary to 
the practice of the War Office to disclose the addresses of members 
or ex-members of the Army to their wives, but in order to facilitate 
maintenance proceedings it is the practice to disclose last recorded 
addresses to solicitors, the police or the clerk of the court to 
enable proceedings to be instituted or legal process to be served. 

[9th March. 


WIFE MAINTENANCE ORDERS (ENFORCEMENT) 

In a written answer to Major LreGc-BourkE, the HOME 
SECRETARY stated that he had no reason for thinking that any 
general alteration of the law was called for as regards the enforce- 
ment in England and Wales of wife maintenance orders made by 
courts of summary jurisdiction, who in the last resort had power 
to commit the husband to prison if his failure to pay was due to 
wilful refusal or culpable neglect. [11th March. 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 
Companies (Articles of Association and Annual Return) 
Regulations, 1948. March 3. 


No. 434. 


No. 449. Exchange Control (Payments) (Poland) Order, 1948. 
March 5. ; 

No. 465. Fire Services (Transfer of Property) Regulations, 1948. 
March 8. 

No. 464. Income Tax (Employments) (No. 7) Regulations, 1948. 
March 8. 

No. 433. Railway and Canal Securities (Conversion Date) 


(No. 2) Order, 1948. March 2. 


No. 463. Safeguarding of Industries (Exemption) (No. 2) 
Order, 1948. March 9. 
No. 401. Town and Country Planning (Churches, Places of 


Religious Worship and Burial Grounds) Regulations, 
1948. February 28. 


(Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W,C.2.) 
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NOTES AND NEWS 


Honours and Appointments 
The King has approved a recommendation of the Home 
Secretary that Mr. Epwarp GILBERT Woopwarp be appointed 
a metropolitan magistrate. He was called by the Middle Temple 
in 1923. 


Sir STEPHEN Low will retire from the posts of Solicitor to the 
Board of Trade and Solicitor to the Ministry of Fuel and Power 
at the end of September next. Mr. R. W. A. SPEED, C.B., 
Principal Assistant Solicitor in the Office of H.M. Procurator 
General and Treasury Solicitor, has been appointed to succeed 
Sir Stephen Low as Solicitor to the Board of Trade. The Treasury 
Solicitor will become responsible for the legal work of the Ministry 
of Fuel and Power. 

Sir STEPHEN Low has been appointed Editor of Statutory 
Instruments in the Statutory Publications Office. The foregoing 
arrangements will take effect on 1st October, 1948. 

Mr. C. W. SHAwcROss has been appointed Coroner for South 
Herefordshire. He was admitted in 1931. 


Mr. F. D. Warp has been appointed Junior Assistant Solicitor 
in the Town Clerk of Peterborough’s Department. 


Notes 
The annual general meeting of the Bar will be held in the New 
Hall, Lincoln’s Inn, on Monday, 5th April, 1948, at 3 p.m. 
The Attorney-General will preside. 


The next Quarter Sessions of the Peace for the Borough of 
Wolverhampton will be held at the Sessions Court, Town Hall, 
North Street, Wolverhampton, on Friday, 2nd April, 1948, at 10 a.m. 


An ordinary meeting of the Medico-Legal Society will be held 
at Manson House, 26, Portland Place, W.1 (Tel. : Langham 2127), 
on Thursday, 25th March, 1948, at 8.15 p.m., when a Paper will 
be read by Paul Harmer Sandifer, M.R.C.P., M.R.C.S., D.P.M., 
on “ Social and Medico-Legal Problems of the Psychopath.”’ 


The usual monthly meeting of the directors of the Law Associa- 
tion was held on Ist March, 1948 with Mr. T. L. Dinwiddy 
in the chair. The other directors present were Messis. Ernest 
Goddard, H. T. Traer Harris, G. D. Hugh Jones, Frank S. 
Pritchard, Wm. Winterbotham and S. A. Redfern (for the 
Secretary). The sum of £112 was voted in relief of deserving 
applicants, and other general business was transacted. 


At a board meeting of the Solicitors’ Benevolent Association, 
held on 3rd March, 1948, grant» amounting to £2,153 5s. were 
made to twenty-one beneficiaries. Twenty-one new members 
were admitted. An appeal is being made to all solicitors on the 
Roll for England and Wales to support the Association’s work by 
becoming members, and full information may be obtained from 
the Secretary at 12 Clifford’s Inn, E.C.4._ The annual subscription 
is one guinea, life membership £10 10s. 


As from the Ist April, 1948, the Hague Rules relating to Bills 
of Lading contained in the Second Schedule to the Eire Merchant 
Shipping Act, 1947, will apply to contracts for the carriage of 
goods by sea from Irish ports under an order made by the Eire 
Minister for Industry and Commerce. The rules, which will 
not be obligatory in the case of coastal shipments and shipments 
to Britain, lay down the responsibilities and liabilities as well 
as the rights and immunities of shipowners in relation to the 
carriage of goods by sea. 


PRICES STANDSTILL ORDERS 
DATE OF OPERATION POSTPONED SIX WEEKS 
The Federation of British Industries, the Association of British 
Chambers of Commerce and the National Union of Manufacturers 
have represented that there are a number of special points and 
difficulties arising under the Board of Trade Standstill Orders 
which there has not been time to discuss and clarify before the 


operative date, 15th March. They have, therefore, asked the 
President of the Board of Trade to agree to postponement to 
allow adequate time for discussion. An order has therefore 
been made postponing the date of operation of the Standstill 
Orders listed below from 15th March to 26th April: The Mis- 
cellaneous Goods (Maximum Prices) Order, 1948; the General 
Apparel and Textiles (Manufacturers’ Maximum Prices and 
Charges) Order, 1948; the General Hollow-ware (Maximum 
Prices) Order, 1948; the General Hardware and Ironmongery 
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(Maximum Prices) Order, 1948 ; the Domestic Pottery (Maximum 
Prices) Order, 1948; the Miscellaneous Maximum Prices Orders 
(Revocation) Order, 1948. 


PROVINCIAL LAW SOCIETIES 


The annual general meeting of the BLACKBURN INCORPORATED 
Law ASSOCIATION was held on 4th March. Mr. L. C. King- 
Wilkinson was elected President in succession to Mr. J. W. 
Hollows. Mr. F. G. Howarth and Mr. J. W. Hollows were 
re-elected hon. treasurer and hon. secretary respectively. 

At the annual general meeting of the HEREFORDSHIRE, BRECON- 
SHIRE AND RADNORSHIRE INCORPORATED LAW SOCIETY, the 
following were appointed: Mr. T. O. D. Steel, of Hereford, 
president ; Mr. J. C. P. de Winton, of Brecon, vice-president ; 
and Mr. F. Craze hon. secretary and hon. treasurer. 

The council of the Hutt INcorPoRATED LAW Society have 
arranged a lecture by Mr. R. E. Megarry on the subject of the Town 
and Country Planning Act, 1947, which will be given in the Council 
Chamber, the Guildhall, Hull, on Monday, 19th April, in two 
sessions, commencing respectively at 11 a.m. and 2 p.m., each of 
about one and a half hours’ duration. The lecture is open to all 
members and their staffs at a fee of 10s. 6d. per head. 

The annual general meeting of the PETERBOROUGH AND DISTRICT 
Law Society was held on 8th March, when Mr. S. J. Green was 
re-elected hon. secretary and Mr. S. W. P. Pooles was re-elected 
hon. treasurer. The president for the coming year will be 
Mr. W. B. Buckle, of Messrs. Buckle & Sons, Priestgate, Peter- 
borough, who was appointed in November last year on the 
retirement of Mr. Gordon Batten. 


Wills and Bequests 
Mr. C. Barker, retired solicitor, of Sheffield, left £28,045, with 
net personalty £27,181. 
Mr. J. P. Bowden, retired solicitor, of Reading, left £72,373. 
Mr. W. Dodgson, retired solicitor, of Tunbridge Wells, left 
£21,558, with net personalty £21,489. 


OBITUARY 


Mr. W. PRESTON 
Mr. William Preston, solicitor, of Preston, died on 27th 
February, aged eighty-five. He was admitted in 1888 and was 
a past President of the Preston Law Society. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 


HILARY SITTINGS, 1948 
COURT OF APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON Group A 
EMERGENCY APPEAL Mr. Justice Mr. Justice 
Rota Court I VAISEY RoxBURGH 
Business 
as listed 
Mr. Andrews Mr. Jones 
Jones Reader 
Reader Hay 
Hay Farr 
Group B 
Mr. Justice 
JENKINS 


Date 
Witness 


Mr. Andrews 
Jones 
Reader 
Hay 


Mr. Reader 
Hay 
Farr 
Blaker 

Group A 
Mr. Justice 
WYNN PARRY 


Mon., Mar. 
Tues., ie 
Wed., 
Thurs., 


Mr. Justice 
HARMAN 
Business 
as listed 

Mr. Farr 
Blaker 
Andrews 
Jones 


Mr. Justice 
ROMER 
Date 
Non-Witness 
Mr. Hay 
Farr 


Witness 
Mr. Reader 
Hay 


Non- Witness 
Mr. Blaker 

Andrews 
Wed., Jones Farr Blaker 

Thurs., Reader Blaker Andrews 


The Easter VACATION will commence on Friday, 26th March, 1948, 
and terminate on Tuesday, 30th March, 1948. 


Mon., Mar. 


Tues., 





“THE SOLICITORS’ JOURNAL” 

Editorial, Publishing and Advertisement Offices: 88-90, Chancery 
Lane, London, W.C.2. Telephone: Holborn 1403. 

Annual Subscription: {3 inclusive (payable yearly, half-yearly or 
quarterly in advance). 

Advertisements must be received first post Tuesday. 

Contributions are cordially invited and should be accompanied by 
the name and address of the author (not necessarily for publication). 


ot LL REN TT 














